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SUBJECT: U.S. VIEW CONCERNING STATUS OF MEMORANDUM OF 
UNDERSTANDING 

REF: LONDON 10002 

1 . WE APPRECIATE THE PROBLEM POSED BY THE BRITISH AND 
AGREE THAT IT SHOULD BE RESOLVED QUICKLY AND THAT IT NEED 
NOT REACH QUOTE THE HIGHEST LEVEL UNQUOTE. 

2. OUR CONSISTENT POSITION HAS BEEN THAT THE INTENT OF 

THE PARTIES AND THE NATURE OF THE OBLIGATIONS UNDERTAKEN, 

NOT THE MERE FORM OF AN AGREEMENT, DETERMINE WHETHER IT 
HAS BINDING EFFECT. ACCORDINGLY, THE CONCLUSION OF AN 
AGREEMENT IN THE FORM OF AN MOU DOES NOT IMPLY THAT THE U.S. 
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VIEWS THE OBLIGATIONS IN THE MOU AS NONBINDING. IN THIS 
INSTANCE THE ISSUE HAS ARISEN IN THE CONTEXT OF THE NEGO- 
TIATION OF THE SALE OF THE SUB-HARPOON MISSILE. WE HAVE 
DECIDED THAT THAT MOU CONTAINS OBLIGATIONS (E.G., ASSESS- 
MENT OF TERMINATION COSTS, PROTECTION OF U.S. ORIGIN 
INFORMATION, INDEMNIFICATION, SECURITY AND PUBLIC DIS- 
CLOSURE OF INFORMATION), WHICH ARE AND SHOULD BE BINDING 
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AND THEREFORE WE CANNOT AGREE TO MAKE IT A NONBINDING 
MOU. 

3. TO SATISFY SOME OF THE BRITISH CONCERNS MENTIONED IN 
REFTEL THE U.S. PROPOSED THAT THE MOU CONTAIN THE FOLLOW- 
ING LANGUAGE QUOTE ANY DISAGREEMENT REGARDING THE INTER- 
PRETATION OR APPLICATION OF THIS MOU SHALL BE RESOLVED 

BY CONSULTATIONS BETWEEN THE PARTIES AND SHALL NOT BE 
REFERRED TO AN INTERNATIONAL TRIBUNAL OR A THIRD PARTY 
FOR SETTLEMENT UNQUOTE. 

4. THE USG, HOWEVER, CANNOT AGREE TO THE BRITISH PROPOSAL 
THAT ALL FUTURE MOUS WILL NOT BE CONSIDERED AS LEGALLY 
BINDING. ANY SUCH DETERMINATION WOULD HAVE TO BE MADE 
ON A CASE-BY-CASE BASIS. (A) IN THIS REGARD IT MUST BE 
REALIZED THAT AS A GENERAL PRINCIPLE THE USG RARELY 
ENTERS INTO AGREEMENTS WITH OTHER GOVERNMENTS WHICH ARE 
NONBINDING EXCEPT UNDER EXCEPTIONAL CIRCUMSTANCES WHEN 
A COMPELLING REASON EXISTS FOR SUCH AN ACTION. (0) 
FURTHERMORE, SINCE U.S. PRACTICE DOES NOT CONSIDER NON- 
BINDING AGREEMENTS AS INTERNATIONAL AGREEMENTS REPORTABLE 
UNDER THE CASE ACT, ACCEPTANCE OF THE BRITISH PROPOSAL 
COULD BE VIEWED BY CONGRESS AS AN ATTEMPT BY THE EXECUTIVE 
TO EVADE THE REQUIREMENTS OF THE CASE ACT. CONGRESSIONAL 
PERCEPTIONS OF EXECUTIVE BRANCH EVASIONS AND ABUSES IN 

THIS AREA HAVE LED TO THE INTRODUCTION IN THE HOUSE AND 
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SENATE OF WIDELY SUPPORTED LEGISLATION SUBJECTING ALL 
INTERNATIONAL AGREEMENTS OF THE U.S., INCLUDING NON- 
BINDING COMMITMENTS, TO A CONGRESSIONAL VETO. WE HAVE 
STRONGLY OPPOSED SUCH LEGISLATION. (C) FINALLY, SINCE 
WE SIGN NUMEROUS MOUS WITH VARIOUS ALLIES GOVERNING THE 
SALE OR COPRODUCTION OF MILITARY EQUIPMENT, THE PROCEDURE 
SUGGESTED BY THE UK WOULD SET A PRECEDENT WHICH WE WOULD 
NOT WANT TO FOLLOW IN OTHER COUNTRIES. 

5. CURRENTLY, WE ARE AWAITING A BRITISH REPLY TO OUR 
PROPOSED LANGUAGE IN PARA 3. ACCORDINGLY. YOU MAY INFORM 
THE 0RITISH THAT WE HAVE NOT RECEIVED A REPLY TO OUR 
PROPOSED LANGUAGE, AND ARE HOPING THAT IT MEETS THE 
BRITISH CONCERNS MENTIONED REFTEL. YOU MAY ALSO INFORM 
THE BRITISH THAT WE DO NOT BELIEVE THAT MOUS WILL HAVE 

TO BE DRAFTED DIFFERENTLY IN THE FUTURE. CHRISTOPHER 
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